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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 28th day of April, 1999

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-14519
V.

GERALD THOVPSON BLGOSE

Respondent .

N N N N N N N N N N N N N N

ORDER DENYI NG RECONSI DERATI ON

Both the Adm nistrator and the respondent have filed
petitions for reconsideration of the Board' s decision, NISB O der
No. EA-4656, served April 29, 1998.' In that decision, we
affirmed all but one of the charges in the Adm nistrator’s
conplaint, finding that respondent violated 14 C F. R 88§
91.13(a), 91.111(a), and 91.119(b) when he operated a hot-air
bal | oon through an area where an aircraft was performng
aerobatic maneuvers and, to avoid a collision hazard with the
ai rpl ane, dropped down | ow over a vast crowd of people assenbl ed
for the Three Rivers Regatta. W determ ned that the evidence

At hough termed a “Petition for Mdification,” we have
treated respondent’s filing as a petition for reconsideration.
Respondent also filed a petition for rehearing, which we deny.
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did not support a finding of a violation of section 91.119(a),
whi ch prohibits operation of an aircraft below an altitude where,
if a power unit failed, an energency | anding could not be nade

W t hout causi ng undue hazard to persons or property on the
surface. As discussed below, both petitions are deni ed.

In his petition, respondent argues that the Board failed to
consider that the Notice to Airmen (NOTAM regarding the air show
had expired by the tinme of his flight and had not been extended
under the procedures of FAA Order 7930.2E. He, however, did not
raise this issue on appeal and may not utilize a petition for
reconsideration to offer argunents that he should have, but did
not, advance on appeal. See Adm nistrator v. Peacon, NTSB O der
No. EA-4651 at 2 (1998) (Order denying reconsideration), citing
Adnministrator v. Lambert, 4 NTSB 1373 (1984).2 Matters not nade
part of the record at hearing may not be entertained for the
first tinme in a petition for reconsideration unless the new
i nformati on could not have been di scovered by the exercise of due
di | i gence before the hearing.® See 49 C F.R § 821.50(c).

Respondent contends that, since he was not participating in
a Regatta-sponsored event, he was under no obligation to nmake any
effort to ascertain the status of the air show Again, we
disagree. A pilot’s deliberate decision to keep hinself in
ignorance is inconpatible with safe flight. Respondent knew the
Regatta was taking place and knew, or should have known, that the
air show could run overtine. He nevertheless chose to take off
W thout turning on his radio, checking the Regatta frequency,
calling the tower, or taking any action whatsoever to ascertain
whet her the air show was still in progress. Respondent’s
i naction cannot now serve as a defense to his violation of the
regul ati ons.

’I'n any event, Inspector MIller testified that, with the
concurrence of the Pittsburgh tower, he extended the waiver for
t he airshow past the original waiver tine of 6:30 ppm (Tr. at
131.) We further note that there was no indication, through
respondent’ s testinony about the actions he took directly before
and during the flight, that he ever checked to see whether the
ai rshow had concl uded, whether the waiver had been extended, or
even whet her the NOTAM had been extended. Thus, even if the
NOTAM had been revised, he would not have known.

3Anot her argument advanced by respondent concerns a
phot ograph that he clains he recently obtained and could not have
produced at the hearing. This also is new matter and, as such,
under Board rule 821.50(c), nust be supported by affidavits,
aut henti cated docunents, or an explanation of why such
substantiation is unavail able. Respondent provides scant
expl anati on and no supporting docunentation. Under these
ci rcunst ances, the Board will not consider this new material.
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Respondent al so argues that the base of O ass B airspace
over Pittsburgh is 3,000 feet MSL (nean sea |level), not 3,000
feet AGL (above ground |level) and that this distinction was not
made at the hearing but, rather, was |eft anbi guous by the
testinmony of I|Inspector Lynn. Therefore, he continues, he did not
have as nmuch roomto ascend when he saw t he aerobatic plane as
perhaps the | aw judge and the Board nay have thought. Again,
respondent makes this argunment for the first tinme in his
petition. Having forgone this contention in his appeal to the
Board, he is foreclosed frommaking it now. Neverthel ess, were
we to entertain the argunent, it would be unavailing since, even
as respondent acknow edged, he had at least 1,000 - 1,200 feet
bet ween the balloon and the restricted airspace and coul d have
chosen to ascend rather than drop down perilously close to
t housands of spectators on the shore.®* Furthernore, that his
options were sonmewhat |imted when he realized he had begun to
traverse the area in the mddle of an airshow is not, in any way,
a mtigating factor for, as we noted already, this situation was
“one of his owmn making.” Admnistrator v. Blose, EA-4656 at 10.

As for the Adm nistrator’s petition, she asks that we
reconsi der our decision to dismss the section 91.119(a) charge
agai nst respondent, stating that we failed to defer to her
validly adopted interpretation of FAA regulations.® The Board’s
determ nation that insufficient evidence was introduced to
support finding respondent had operated the balloon at an
altitude that would not allow, if a power unit failed, an
energency | andi ng wi thout undue hazard to persons or property on
the surface, the Adm nistrator maintains, is contrary to her
reasonabl e interpretation of the regul ation and precedent. W
di sagr ee.

The Adm ni strator msinterprets our decision, which does not
stand for the proposition that the pilot of an aircraft with two
or nore power units can never be found to have viol ated section
91.119(a). Rather, we stated, quite sinply, that the
Adm ni strator did not prove the violation by a preponderance in
this instance. The regul ation speaks to the possibility of

‘Respondent testified that, if he had ascended to 1,500
feet, he would have been “real close to class B air space,” but
“probably would not have been in it just yet.” (Tr. at 218.)

°Section 91.119(a) states:

Except when necessary for takeoff or |anding, no person
may operate an aircraft below the follow ng altitudes:

(a) Anywhere. An altitude allowing, if a power
unit fails, an energency | anding w thout undue hazard
to persons or property on the surface.
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maki ng an energency | andi ng w t hout undue hazard to persons or
property on the surface when a power unit (singular) fails. No
evi dence was introduced at hearing to show that, in the event a
power unit failed, respondent would be unable to maintain an
altitude that would all ow an energency | andi ng wi t hout undue
hazard to those on the surface.

Respondent testified that the balloon was equi pped with two
i ndependent burners, only one of which was necessary to keep the
ball oon aloft. (Tr. at 201-02.) The Administrator’s w tness,
| nspector Conway, testified that respondent probably could not
have made a safe landing if he had a “power failure,” but
acknow edged that he had “no idea” how many burners were on the
balloon. (Tr. at 169-170.) This was the only evidence
i ntroduced by the Adm nistrator on the subject. The inspector’s
testinony reveal s an assunption, one echoed by the Adm ni strator
in her petition, that, under the regulation, the failure of a
power unit is synonynous with a conplete | oss of power.

The explicit |anguage of the regulation cannot reasonably be
interpreted to nean that, no matter how nmany power units are
still available, the failure of a power unit is equivalent to a
total power failure. As set forth in her brief, the
Adm ni strator maintains that, “[w hether the balloon had
mul ti pl e, independent power units is irrelevant to a section
91.119(a) determnation,” and that the regul ati on assunes a
power|l ess aircraft. Petition at 4-5. W cannot agree that these
are reasonable interpretations of the regulation. The nunber of
i ndependent power units can be extrenely rel evant under section
91.119(a) if, when a power unit fails, the pilot could use the
remai ni ng power unit(s) to maintain altitude, ascend to what
woul d be considered a safer altitude, or perhaps make an
enmergency | andi ng wi t hout causing undue hazard to those on the
sur f ace.

Claimng the Board is departing from precedent, the
Adm ni strator points out that the Board has recogni zed section
91.119(a) as enbodying the intent of section 307 of the Federal
Avi ation Act, nanely, ensuring “the protection of persons and
property on the surface fromundue hazard caused by an energency
| anding.” Administrator v. Johnson, 3 NTSB 363, 364 (1977).°
Wiile we agree with the statenent we nmade in Johnson, we do not
believe that the phrase “if a power unit fails” nmay be read out
of the regulation or ignored.’

®The Adnministrator refers to this case as “Carter.” The
respondent was identified as Ruth Carter Johnson and, therefore,
we refer to the case as Admi nistrator v. Johnson.

"The Administrator cites several cases which, she argues,
support her claimthat we have not in the past included the
nunber of power units in the analysis of a 91.119(a) violation.
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ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The Adm nistrator’s petition for reconsideration is
deni ed;
2. Respondent’s petitions for reconsideration and

rehearing are deni ed; and

3. The 90-day suspension of respondent’s airman
certificates shall begin 30 days fromthe service date indicated
on this order.?

HALL, Chairman, FRANCI S, Vice Chai r man, HAMVERSCHM DT, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above order.

(..continued)

However, none of those cases involved balloons, with or w thout
nore than one power unit, and none discussed the issue of whether
the aircraft could be operated on, or an energency | anding coul d
be made with, a remaining power unit if there should be a failure
of a power unit. Further, the Admnistrator cited no precedent,
and we are aware of none, for the proposition that a failure of a
power unit is always equivalent to a conplete |oss of power. See
Adm ni strator v. Frost, NTSB Order No. EA-3856 (1993) (Hiller
Model FH 1100 helicopter); Admnistrator v. Cem ng, NISB O der

No. EA-3542 (1992) (Bell helicopter 206B); Adm nistrator v.
Henderson, 7 NTSB 1003 (1991), aff’'d 7 F.3d 875 (9" Gr. 1993)
(BelT helicopter 206B); Adm nistrator v. Underwood, 3 NTSB 2015
(1979) (Piper PA-28-161); Admnistrator v. Eby, 3 NISB 614 (1977)
(Cessna 188B); and Adm nistrator v. Robinson, 2 NTSB 1051 (1974)
(Bell helicopter 47J2A) -- all single engine aircraft. For these
reasons, we do not find these cases hel pful or controlling in our
anal ysi s.

8For the purpose of this order, respondent nust physically
surrender his certificates to a representative of the Federal
Avi ation Adm nistration pursuant to 14 CF. R 8§ 61.19(f).



